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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .1 36(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1 )^| Responsive to communication(s) filed on 21 September 2007 . 
2a)E3 This action is FINAL. 2b)D This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claims 36 and 37 are rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. In claim 36, lines 3-4, "the orthopaedic trial" lacks a proper antecedent 
basis. In claim 37, lines 3-4, "an orthopaedic trial" (emphasis added) is confusing as to whether 
or not an additional component is being positively recited. (The Applicant may wish to revise 
claim 9 also.) 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 1, 4-1 1, and 32-39 are rejected under 35 U.S.C. 102(b) as being clearly 
anticipated by Hoeppner et al., US 6,416,552. Figures 22 and 23 illustrate a first block 222 and a 
second block 224 biased by springs 234 such that the blocks expand in at least one direction 
(column 13, lines 47-48 and 58-59). The blocks are sized to engage the bone facing cavity 56 in 
the inner condylar portion 40 (column 7, lines 23-42; column 13, line 32 et seq.; Figures 17 and 
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18). The blocks collectively form a substantially flat bone facing surface coplanar with a bone 
surface, because the first block 222 can be substantially flush with the top 54 (e.g., column 8, 
lines 65-66), as better illustrated in Figure 27C for the stem-modified embodiment, and because a 
coplanar bone surface is clearly present, since otherwise it would be impossible to form the 
cavity 282 (Figure 27B) in the procedure described at column 14, line 46 et seq. The elements 
can be interpreted as "trials" in view of the discussion at column 12, lines 46-55, for example. 
Regarding claims 8, 32, and others, the trial augment is capable of expanding in an anterior- 
posterior direction, whether or not such was the intent; neither the distal femoral component nor 
the actual engagement of the trial augment with said femoral component is a positively recited 
element or feature of the instant claims. Regarding claims 10 and 1 1, the pins 232 can be seen as 
stop members because they retain the springs 234 (column 13, line 46) and thus help stabilize the 
latch members 224 against elements 226, and the posts 240 serve as stop members by contacting 
the arms 246 of the tool 238 (column 13, lines 49-56). 

Claims 13, 14, and 40 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Hoeppner et al., US 6,416,552 Bl. A surgical tray would have been immediately obvious, if not 
inherent, to one of ordinary skill in order to conveniently arrange the seal member 220, the 
femoral component 180, the tool 238, and other tools or accessories for the surgical procedure. 

The Applicant's remarks have been considered and are adequately addressed in the 
grounds of rejection presented above. 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). A shortened statutory period for reply to this final action 
is set to expire THREE MONTHS from the mailing date of this action. In the event a first reply 
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is filed within TWO MONTHS of the mailing date of this final action and the advisory action is 
not mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of the 
advisory action. In no event, however, will the statutory period for reply expire later than SIX 
MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Dave Willse, whose telephone number is 571-272-4762 and who 
is generally available Monday, Tuesday, and Thursday. If attempts to reach the examiner by 
telephone are unsuccessful, the examiner's supervisor, Corrine McDermott, can be reached on 
571-272-4754. The fax phone number for the organization where this application or proceeding 
is assigned is 571-273-8300. 
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Primary Examiner 
Art Unit 3738 



